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E. GRADY JOLLY, G rcuit Judge:

VWl - Mart Stores, Inc. (“Wal-Mart”) took out life insurance on
its enpl oyees and nade itself the beneficiary. This interlocutory
appeal arises froma grant of partial summary judgnent involving a
di spute over death benefits from one of these conpany-owned |ife
i nsurance (“COLI"”) policies. Douglas Sins’ estate sued Wal - Mart on

the ground that the COLI policy taken out in Sinms’ nane violated



the Texas insurable interest doctrine. W hold that: 1) Texas
law, which requires an “insurable interest” for wvalid life
i nsurance policies, governs the dispute; 2) an enployer has no
insurable interest in an ordi nary enpl oyee under Texas |aw, and 3)
Wal -Mart failed to establish its affirmative defense that the
estate’s clains were barred by limtations. In so holding, we
affirmthe district court’s denial of summary judgnent for Wal - Mart
and affirm its grant of partial sunmary judgnent for the Sins
estate.
I

In 1993, Wal-Mart established a trust to serve as the |egal
holder of life insurance policies insuring the lives of its
enpl oyees and namng itself as beneficiary. The i nstrunent
establishing the trust provided that Georgia | aw woul d govern the
trust’s construction, validity, and admnistration, and naned
Wachovi a Bank of Georgia, N A (“Wachovia”) as trustee. Wal-Mart
acted in pursuit of tax benefits related to the deductibility of
prem um paynents, and was only one of many simlarly situated
conpani es which took this course of action. After Congress and the
| RS elimnated the tax advantages of VWAl -Mart’s COLI program WAl -
Mart unwound the ot herwi se unprofitable program surrendering the
|ast of its policies by 2000.

VWl -Mart’s COLI policies insured the lives of all enpl oyees
(also called “associates”) wth service tine sufficient for
enrollment in the Wal-Mart Associates’ Health and Welfare Pl an,
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unl ess those associates elected not to participate in a special
death benefit programthat Wal-Mart introduced in conjunction with
the COLI program Fewer than one percent of the 350,000 eligible
enpl oyees opted out of the program which was di scontinued by early
1998. Wal -Mart’s COLI program was intended to be “nortality
neutral,” such that the death benefits paid to Wal-Mart upon its
associ ates’ deaths would fund enployee benefit plans and death
expenses, or otherwi se be repaid to the insurer as self-correcting
“cost of insurance” adjustnents.

Dougl as Sins was a Wal - Mart associate from May 1987 until his
deat h on Decenber 1, 1998, and was insured under a CO.LlI policy from
Decenber 21, 1993 until his death (though the special death benefit
program had been discontinued prior to Sins’ death). On June 28,
2001, after his estate discovered the existence of this policy, it
sued WAl -Mart, alleging a violation of the Texas i nsurabl e i nterest
doctri ne. The estate sought, in relevant part, a declaratory
judgnent of its rights under Sins’ COLlI policy, the inposition of
a constructive trust on the policy benefits, and di sgorgenent of
the noney WAl -Mart unjustly received at sone point in 1999.

VWl - Mart noved for summary judgnent on the grounds that, in
relevant part, Georgia law applies (and thus Sins has no clain
and, in the alternative, the Texas statute of limtations bars
Sins’ claim After the district court denied this notion, Wal - Mart
nmoved for reconsideration, renewing its choice of |aw argunent and
addi ng that recent devel opnents in Texas |aw placed doubt on the
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public policy underlying the state’s insurable interest doctrine.
Sins then filed a notion for partial sunmary judgnent, seeking a
declaration that Wal-Mart |acked an insurable interest in Sins’
life. Wal-Mart responded with a cross-notion for summary j udgnent,
argui ng that Wal-Mart had an insurable interest in Sins.

The district court grant ed Wl - Mart’s not i on for
reconsi deration, but again denied summary judgnent on all grounds
in an anended opi nion. The court then granted partial summary
judgnment in favor of Sins, but certified its order under 28 U S. C
8§ 1292(b) for interlocutory appeal on the follow ng issues: (1)
whi ch state’s substantive |aw applies to Sins’ clains; (2) whether
VWl - Mart has an insurable interest in Sins’ life; and (3) whether
the statute of limtations bars Sins’ clainms. This court granted
VWl - Mart | eave to appeal the district court order.

|

This court reviews grants or denials of summary judgnent de

novo, applying the sane l|legal standards as the district court.

Mrris v. Covan Wrrld Wde Mwving, Inc., 144 F. 3d 377, 380 (5th

Cr. 1998). The issues we will address are: 1) the choice of
which state’s law to apply; 2) an analysis of the Texas insurable
interest doctrine as it applies to this case; and 3) the applicable
statute of limtations. W take these up in order.
A
First, Wal-Mart contends that the district court erred in
applying the substantive |aw of Texas rather than Georgia to the
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parties’ dispute. This court reviews de novo a district court’s

choice of |aw determ nati on. In re Air Disaster at Ranstein Air

Base, Germany, 81 F.3d 570, 576 (5th Cr. 1996).

In making a choice of law determ nation, a federal court
exercising diversity jurisdiction nust apply the choice of |aw

rules of the forumstate, here Texas. Kl axon v. Stentor Elec. Maqg.

Co., 313 U S 487, 496 (1941); see also Spence v. dock,

Ges.mb.H, 227 F. 3d 308, 311 (5th Gr. 2000). Texas courts use
the “nost significant relationship” test set forth in the
Rest at ement (Second) of Conflict of Laws (1971) for all choice of
| aw cases except contract cases in which the parties have agreed to

a valid choice of | aw cl ause. Duncan v. Cessna Aircraft Co., 665

S.W2d 414, 420-21 (Tex. 1984). As the district court correctly
noted, neither Sins nor WAl - Mart asserts that a statutory directive
governs the choice of | aw determ nation here, and neither have they
agreed on which state’'s law to apply (the trust instrunent’s
i nvocation of Ceorgia | aw bei ng of no nonent because Sins was not
a party to that contract), so this Court applies the Restatenent’s

fact-based analysis. 1d.; Maxus Exploration Co. v. Mran Bros.

Inc., 817 S.W2d 50, 53-54 (Tex. 1991).
Section 6 of the Restatenent |ists several general factors to
be used by courts in making choice of |aw determ nations:

a) the needs of the interstate and
i nternational systens;

b) the relevant policies of the forum

C) the rel evant policies of other interested
states and the relative interests of
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those states in the determ nation of the
particul ar issue;
d) the protection of justified expectations;
e) the basic policies underlying the
particular field of |aw
f) certainty, predictability, and uniformty
of result; and
g) ease in determ nation and application of
the aw to be applied.
RESTATEMENT ( SECOND) OF CONFLICT OF LAaws 8 6(2) (1971). The district
court thoroughly and conscientiously anal yzed each 8 6 factor as it
applies to this case. W have little to add to this analysis, only
enphasi zing that Sins’ claimcenters on an all eged viol ation of the
Texas i nsurable interest doctrine (as it has evolved via conmon | aw
and | egi sl ative guidance), and that Texas’ interest in seeing its
policy correctly applied far overwhel ns any ot her consideration.
Further, while the Restatenent does not provide a specific
anal ytical schemata for determning insurable interest clains, it
does address choice of |aw anal yses for various kinds of disputes
that can be analogized to this one. These |ater sections
denonstrate the concrete application of the “nost significant
rel ati onship” test, and all incorporate 8 6 as the starting point
for any such analysis. O potential relevance here are: § 145,
governing issues in tort; 8 188, governing contract disputes; 8
192, governing certain |ife insurance contracts; and § 221,
governing clains for unjust enrichnent.
Wal - Mart frames the issue in this case as a contractual
di spute, and accordingly argues that 8§ 188 should guide this

Court’s choice of |aw analysis. Section 188 provides that “[t]he
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rights and duties of the parties with respect to an issue in
contract are determned by the local |aw of the state which, with
respect to that issue, has the nost significant relationship to the
transaction and the parties[.]” RESTATEMENT ( SECOND) OF CONFLICT OF LAWS
§ 188(1) (1971). The 8 188 inquiry is directed at unearthing and
uphol di ng contracting parties’ intent as to the governing | aw.

As Sinms and the district court point out, however, this case
does not involve a dispute over the “rights and duties of parties”
to a contract. I nstead, this case involves the application of
Texas’ common law on insurable interests in the context of an
i nsurance contract to which Sins was not a party. Section 188's
focus on vindicating the intent of contracting parties, and on
bal anci ng factors surroundi ng the negotiation and finalization of
their agreenent, sinply does not resound in this dispute. That is,
properly franmed, the contracts between Wal -Mart and its insurer are
only tangentially related to the particular substantive issue
before the court, and there is no dispute over the contracting
parties’ obligations. A 8§ 188 anal ysis, even one as ably perforned
as the district court’s was, thus seens inapposite.

An alternative approach, that neither party nor the district

court considered, is to view Sins’ claim as one involving a
tortious act akin to conversion, or the wongful -- because
allegedly violating the insurable interest doctrine -- taking of

the property of another. Section 145 lists the follow ng contacts



to be taken into account in applying 8 6 principles: the place
where the injury occurred, the place where the conduct causing the
injury occurred, the domcile of the parties, and the place where
the relationship between the parties was centered. RESTATEMENT
(SECOND) OF CONFLICT OF LAws § 145 (1971).

The parties “reside” in Texas (Wal -Mart by place of business)
and the enploynent relationship was also wholly in Texas. The
injury and the conduct causing it took place either in Texas or
Ceorgia (or both), dependi ng on whet her one considers the injury to
be the m sappropriation of noney, the insuring of a non-insurable
interest, or sonme other construction of the relevant events. The
plurality of factors favor the application of Texas |[aw,
particularly given that courts evaluate such contacts for their
quality, not their quantity! -- and that all of the factors nust be
considered in the light of § 6.

Sinms contends that 8 221 provides the best guidance, as this
section “applies to clains, which are based neither on contract nor
on tort, to recover for unjust enrichnent.” RESTATEMENT ( SECOND) OF
CovFLicT oF Laws 8 221, cnt. a (1971). This view appears to be a
pl ausible interpretation of the claim Section 221, after
reiterating the inportance of the 8 6 factors, adds the foll ow ng
unjust-enrichnent-specific factors: the place where arelationship

between the parties was centered, the place where the enrichnent

1See Gutierrez v. Collins, 583 S.W2d 312, 319 (Tex. 1979).
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was recei ved, the place where the act conferring the enrichnent was
done, the domcile of the parties, and the place where a physi cal
thing related to the enrichnent was situated during the tine of the
enri chnment. RESTATEMENT ( SECOND) OF CONFLICT OF LAaws § 221 (1971).

Sins lived in Texas and was enployed by Wal-Mart in Texas.
The enrichnment was conferred and received in either Georgia or
Texas (depending on how one characterizes the triggering event,

Sins’ death, as well as the flow of death benefits). The “thing”

related to the alleged enrichnent -- and the crux of the insurable
interest dispute -- was (if anything) Sins’ life, which was al so,
of course, in Texas. |If Sinms’ claimis for unjust enrichnment, or

if 8 221 otherwi se applies, then the relevant factors favor Texas.?

Finally, 8 192 specifies the choice of |aw analysis in cases
involving life insurance contracts, but only those that have been
issued to the insured upon his application. RESTATEMENT ( SECOND) OF
CoNFLICT OF Laws § 192, cnt. a (1971). Al though not wholly on point,
this provision does offer sone guidance. It readsinits entirety:

The wvalidity of a life insurance contract
i ssued to the insured upon his application and
the rights created thereby are determned, in
t he absence of an effective choice of |aw by
the insured in his application, by the | ocal
law of the state where the insured was
domciled at the tinme the policy was applied
for, unless, with respect to the particular

2See also Canton v. lLeach Corp., 896 F.2d 939, 943 (5th Cr.
1990) (“Texas has a distinct interest in applying its restitution
policy to a course of action that enriched [the corporation] at the
expense of a Texas citizen.”).




i ssue, sone other state has a nore significant

rel ati onship under the principles stated in §

6 to the transaction and the parties, in which

event the local |law of the other state will be

appl i ed.
RESTATEMENT ( SECOND) OF CONFLICT OF LAws § 192 (1971) (enphasis added).
If Sinms had taken out the policy, therefore, even if it had been
through a Georgia trust, its terns woul d be governed by Texas | aw.
W fail to see how the fact that Wal-Mart took it out mlitates
against this principle.?

In sum every viable “nost significant relationship” anal ysis
performed in followng the forumstate s choice of |aw provisions
points to the application of Texas law to this case. We thus
AFFIRM the district court on this issue.

B

W now apply Texas’ insurable interest doctrine. Wal - Mar t
contends that, even if Texas |l aw applies, the district court erred
in determining that its COLI policy violated the Texas insurable
interest doctrine. The district court concluded that the policy

was voi d because Wal -Mart | acks a sufficient financial interest in

the lives of its rank-and-file enpl oyees.

3Comment a of 8§ 192 also states that the section “does not
apply to life insurance issued upon the |ife of soneone other than
the applicant; as to such insurance, no nore definite rule can be

stated . . . than that stated in § 188.” As we found earlier, 8
188, while clearly applying to a dispute between the parties to the
COLI contract, does not help nmuch in the present case. In any

event, as the district court found, the 8 188 factors al so favor
Texas | aw.

10



For this diversity action, and because the Texas Suprene Court
has not ruled on the insurable interest doctrine in the light of a
hal f-century’s legislative anendnents, the district court was
required to make an Erie-guess as to how that court would apply

substantive state | aw. Erie RR Co. v. Tompkins, 304 U S. 64

(1938); Transcontinental Gas Pipe Line Corp. v. Transportation Ins.

Co., 953 F.2d 985, 988 (5th Gir. 1992) (“[I]t is the duty of the
federal court to determne as best it can, what the highest court
of the state woul d decide.”).

Val - Mart’s notion requesting certification of this question --
whet her and how the Texas insurable interest doctrine applies to
this case -- to the Texas Suprene Court was carried with the
present appeal. Although the Texas Suprene Court has not recently
addressed the insurable interest doctrine, the question is not so
conplex or opaque as to justify certification. Further, this

Court’s famliarity with the doctrine, see discussion infra, and

the wunanbiguous Iline of Texas |ower court decisions, nake
certification unnecessary. Accordingly, we DENY the notion to
certify.

As such, we review the district court’s Erie-guess de novo.

WIllianmson v. EIf Aquitaine, Inc., 138 F.3d 546, 549 (5th Gr.

1998). In this regard, deference cannot be given to the rulings by
the district court, even though it sits in the state whose law is

being applied. Id. (citing Salve Regina College v. Russell, 499
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U S. 225, 238 (1991) (“Wen d

novo reviewis conpelled, no formof

appel |l ate deference is acceptable.”)).
Texas requires a person insuring the life of another to have

an insurable interest in the insured person’s life. Enpire Life

Ins. Co. of Anerica v. ©Mody, 584 S.W2d 855, 859 (Tex. 1979);

Drane v. Jefferson Standard Life Ins. Co., 161 S. W2d 1057, 1058-59

(Tex. 1942). The state’s common | aw insurable interest doctrine
deens that “it is against the public policy of the State of Texas
to all ow anyone who has no insurable interest to be the owner of a

policy of insurance upon the life of a human being.” Giffin v.

McCoach, 123 F.2d 550, 551 (5th Gr. 1941). Consequent |y,
i nsurance policies procured by those | acking a sufficient interest
inthe life of the insured are unenforceable. Going back to 1942,
Texas courts have recogni zed three categories of individuals having
an adequate interest: 1) close relatives; 2) creditors; and 3)
those having an expectation of financial gain fromthe insured s

continued Iife. Drane, 161 S. W2d at 1058-59: Tanez v. Certain

Underwiters at Lloyd’'s, London, 999 S.W2d 12, 17-18 (Tex. App.

1998); Stillwagoner v. Travelers Ins. Co., 979 S . W2d 354, 361

(Tex. App. 1998).

VWl - Mart argues that it has a reasonable expectation of
pecuniary benefit in the continued lives of its enployees
sufficient to bring it within the last of the three categories
described in Drane. Texas courts have held, however, that the
state of enploynent al one does not give an enpl oyer an insurable
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interest. See, e.qg., Stillwagoner, 979 S.W2d at 361 (“The nere

exi stence of an enpl oyer/ enpl oyee rel ationship is never sufficient
to give the enployer an insurable interest in the life of the
enpl oyee. ”).

Wl - Mar t cont ends t hat, in addition to the bar e
enpl oyer/ enpl oyee relationship, it possesses an expectation of
financial gain fromthe continued |ives of its enployees by virtue
of the costs associated with the death of an enployee, such as
productivity | osses, hiring and trai ning a repl acenent, and paynent
of death benefits. These are costs that are associated with the
| oss of any enployee, however, and, as Texas precedent clearly
i ndicates, enployers lack an insurable interest in ordinary
enpl oyees. E.qg., id. at 362. |Indeed, Texas courts have recently
rejected simlar argunents based on the costs flowing from an
enpl oyee’s death.* And, as Sinms ripostes, Wal-Mart does not claim
that Sinms was of any special inportance to the conpany, nuch |ess
that Wal -Mart’ s “success or failure was dependent upon [the insured

enpl oyee] .” Stillwagoner, 979 S.W2d at 362-63.

G ven that courts will uphold the insurable interest doctrine

in the absence of contrary |legislation, Wal-Mart argues that just

‘See Tanmez, 999 S.W2d at 18-19 (“[A]n enpl oyer does not have
a pecuniary interest in the continued |life of its enployee, unless
that enployee is crucial to the operation of the business.”);
Stillwagoner, 979 S.W2d at 361-62 (“Even in the absence of
evidence we nmay assune that [decedent’s] death forced sone
readj ust mnents which normally acconpany the death of an enpl oyee.
But an insurable interest does not result from the cessation of
ordinary service.”).
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such legislative pronouncenents have expanded the definition of
insurable interest after Drane. A review of this legislation
shows, however, that while the Texas Legislature has crafted
certain addenda to the insurable interest doctrine, none of these
nmodi fications are relevant to the present case.

In 1951, for exanple, the Texas Legislature re-codified
article 5048 of the Texas Cvil Statutes as article 3.49 of the
Texas Insurance Code.® This provision allows a business to be
named as beneficiary in a policy insuring the lives of officers,
st ockhol ders, and partners -- the individuals in whomthe business
has an insurable interest. Tex. Ins. Code 88 1103. 003-. 004 (Vernon
2003). As the district court pointed out, this provision is
i napplicable because Sins was not a stockholder, officer, or
partner of WAl-Mart.

Next, in 1953, the Legislature enacted article 3.49-1 of the
Texas |nsurance Code, which was anmended in 1999.° Oiginally,
i nsureds of newor existing life insurance policies could grant (in
witing) an insurable interest to “any person” or entity by nam ng
hi m or her as beneficiary or owner of that policy. Wth the 1999

| egislation, adults can, as of January 1, 2000, consent in witing

The Texas | nsurance Code itself was recently re-codified in
a nonsubstantive revision.” Acts of 2001, 77th Leg., ch. 1419,
eff. June 1, 2003. Thus, effective June 1, 2003, article 3.49
became Tex. Ins. Code 88 1103.001-.005 (Vernon 2003).

Ef f ecti ve June 1, 2003, article 3.49-1 becane Tex. Ins. Code
88 1103. 051- 056 (Vernon 2003).
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to the “purchase” of, or the “application” for, new insurance on
their lives, which policies are purchased or applied for by a third
party. Tex. Ins. Code 88 1103.054-056 (Vernon 2003). Thi s
provi sion was not retroactive.’” Though “this subchapter shall be

liberally construed to effectuate [its] purposes,” Tex. Ins. Code
88 1103.052 (Vernon 2003), Sins never designated Wal-Mart as a
beneficiary or owner of an insurance policy on his life. Sins also
never provided consent, witten or otherwi se, for Wal -Mart to take
out insurance on -- or otherwi se acquire an insurable interest in
-- his life. As such, article 3.49-1 and its re-codified progeny
are al so i napplicable.

Finally, in 1989, the Legislature enacted a provision that,
under certain circunstances, allows an enpl oyer to obtain i nsurance
on the lives of its enployees to provide funds to offset fringe-
benefit-related liabilities.® The COLI policy at issue does not
nmeet the requirenents of the 1989 statute, however, and Wal - Mart
does not contend that it does (Wal-Mart nerely cites the statute as
an exanple of the Legislature’s actionin this area). Thus, to the

extent that this provision expanded insurable interests, it did so

in a way that does not affect the disposition of this case.

™A policy delivered, issued for delivery, or renewed before
January 1, 2000, is governed by the law as it existed i medi ately
before the effective date of this Act, and that lawis continued in
effect for that purpose.” Acts 1999, 76th Leg., ch. 438, § 3.

8effective June 1, 2003,the relevant provision becane Tex.
Ins. Code 88 1131.703 (Vernon 2003).
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None of these | egislative enactnents -- which were thoroughly
briefed by the parties and anal yzed by the district court -- apply
to the facts of this case, and we have found no other ones that do.

| ndeed, Tanez and Stillwagoner were both decided in the Iight of

the law as it stood in 1998 (the year of Sins’ death), and both
clearly rejected enpl oyers’ clains of having insurable interests in
ordi nary enpl oyees. ®

Further, as the district court noted, the insurable interest
doctrine was | ast taken up by the Texas Suprene Court in 1979 (not

1942, as Wal-Mart inplies). Enpire Life, 584 S.W2d 855. Enpire

Life quoted and adopted the Drane decision and repeated the
| ongstanding rule that a putative beneficiary or owner only has an
insurable interest inthe |life of another where the beneficiary is
“(1) so closely related by blood or affinity that he wants the
other to continue to |Ilive, irrespective of the nonetary
considerations; (2) a creditor; J[or] (3) one possessing a
reasonabl e expectation of pecuniary benefit or advantage fromthe
continued |life of another.” 584 S.W2d at 859; Drane, 161 S. W 2d

at 1058-59:; Tanez, 999 S.W2d at 17; Stillwagoner, 979 S.W2d at

360-61. This Court has al so recently acknow edged this Texas |ine

of cases. Deleon v. Lloyd's, London, 259 F.3d 344, 350 (5th Gr.

Wl - Mart contends that Tanez and Stillwagoner should not
govern, as both were deci ded before the 1999 substantive anmendnent
to then-article 3.49-1 of the Texas | nsurance Code. As discussed
supra, however, this statute does nothing to support WAl-Mart’s
position, as Sins never gave the required witten consent for Wl -
Mart to be designated as beneficiary.
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2001) (quoting the Drane rule and its enuneration of the three
valid insurable interest classes).

It is clear that Drane and its progeny have held fast to the
comon | aw i nsurabl e i nterest doctrine, and the Texas Legi sl ature’s
enactnents altering that well-established doctrine have been sl ow
and careful. Wiile the statutory provisions analyzed supra
denonstrate an ever-broadening approach to insurable interests,
there is no indication that the Texas Suprene Court would create
ot her exceptions without explicit statutory authorization. And, as
the district court concisely put it, it is not the role of federal
courts sitting indiversity toignore | ongstandi ng and consi stently
applied Texas legal authorities. W decline to either contradict
state court precedent or expand upon the express |anguage of
| egi sl ati ve enact nents.

W therefore reject Wal-Mart’s challenge to the Texas
insurable interest doctrine, and find that its COLI policy on the
life of Douglas Sins violated Texas law. ® The district court’s
ruling on this issue is AFFI RVED

C

¥'n such a case, once the naned beneficiary (the one | acking
an insurable interest) is paid, Texas |law applies the equitable
remedy of constructive trust to enable recovery by the wonged
party. DelLeon, 259 F.3d at 350-51; Cheeves v. Anders, 28 S.W 274,
275-76 (Tex. 1894); Tanez, 999 S W2d at 15-16 and n.1
Stillwagoner, 979 SSW2d at 360. In this manner -- and if thereis
no procedural bar such as the statute of limtations discussed
infra -- the lawful beneficiary, Sins, recovers the proceeds
unlawful Iy procured by WAl - Mart.
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Now t hat we have found that Sins has presented a valid claim
under Texas |aw as properly applied, we nust | ook at whether such
a claimis barred by the relevant statute of limtations. The
district court’s determnation of the proper limtations periodis

subject to de novo review. |In re Honsley, 201 F.3d 638, 644 (5th

Cr. 2000). Thislimtations determ nation requires nore than nere
checking of calendrical tables, however, as it is perhaps the nost
conpl ex issue presented in this appeal.

In analyzing limtations, the district court first determ ned
that, however the claim formng the basis for this action is
characterized, the applicable limtations period was four years.
It then ruled that Sins’ request for a declaratory judgnent that
Wal - Mart |acked an insurable interest in Sins’ |ife and thus
vi ol ated Texas |l aw was tinely because the clai mwas brought within
four years of Wal-Mart’s termnation of its COLI policy (thus
ending a continuing violation). The district court al so found that
Sinms’ request for a constructive trust was tinely because it was
brought within four years of Sins’ death.

The first step in evaluating the district court’s limtations
analysis is to determne the correct statute of limtations to

apply. To that end, the applicable Iimtations period (like the

1The district court ruled that either Tex. Cv. Prac. & Rem
Code § 16.004(a)(3) (West 2003) (statute of Ilimtations for
contract clains is four years) or Tex. Cv. Prac. & Rem Code 8§
16. 051 (West 2003) (residual statute of limtations is four years)
applies, not specifying which.
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choi ce of law) should be determ ned with reference to the theory on
the basis of which the Sins estate pursues its clains. The
district court characterized this action as conprising two clai s,
one for declaratory judgnent and one for a constructive trust
arising out of unjust enrichnent related to a contractual dispute.
This analysis is sonmewhat an inversion of legal principles: Both
declaratory relief and constructive trusts are renedi al devices

rat her than causes of action thensel ves. See, e.q., Ckpal obi .

Foster, 244 F.3d 405, 423 (5th Cr. 2001) (en banc); DelLeon, 259

F.3d at 351; Meadows v. Bierschwale, 516 S.W2d 125, 131 (Tex.

1974) (“[c]onstructive trusts, being remedial in character”).??
Further, as we stated earlier, the contracts between Wal -Mart and
its insurer are only tangentially related to the particular claim
before the court; there is no di spute over the contracting parties’
obligations.® Wat, then, is the underlying cause of action?
There is clearly only one, though it can be stated in two
ways: Sins clains that Wal-Mart engaged in either unjust
enrichnment or conversion stemmng from the insurable interest

vi ol ati on. See, e.q., Heldenfels Bros., Inc. v. Corpus Christi,

832 S.W2d 39, 41 (Tex. 1992) (“A party may recover under the

unjust enrichnent theory when one person has obtained a benefit

12See al so Bado Equip. Co. v. BethlehemSteel Corp., 814 S. W 2d
464, 477 (Tex. App. 1991) (constructive trust renedy unavail abl e
when underlying claimis barred by statute of limtations).

13See discussion in Part |1-A, supra.
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fromanother by . . . taking of an undue advantage.”); Geen Int’|

Inc. v. Solis, 951 S.W2d 384, 391 (Tex. 1997) (“Conversion is the

wrongf ul exercise of dom nion and control over another’s property
in denial of or inconsistent with his rights.”). By taking out an
i nsurance policy on Sins’ |ife without his know edge or consent --
and collecting the policy’s proceeds at Sins’ death -- WAl-Mart
unjustly profited from the death of soneone in whom it had no
insurable interest. Stated another way, Wal-Mart, having viol ated
the insurable interest doctrine, unlawfully took funds that, under
Texas law, rightfully belonged to Sins’ estate.

The applicable limtations period for Sins’ claim-- whether
it is formally | abeled “unjust enrichnent” or “conversion” -- is
two years, not four. Tex. Cv. Prac. & Rem Code 8§ 16.003(a) (West

2003); Wagner & Brown, Ltd. v. Horwood, 58 S.W3d 732, 737 (Tex.

2001); HEC Exploration Co. v. Neel, 982 S. W2d 881, 885 (Tex.

1998); cf. Anerican Nat’'l Ins. Co. v. Villegas, 32 S.W2d 1109

1110 (Tex. G v. App. 1930) (holding that suit to recover prem uns
paid by plaintiff |acking insurable interest was governed by two-
year limtations period).?

Thus, the district court erred in holding that unjust
enrichment clainms -- such as Sins’ claimhere -- are governed by

the sanme four-year limtations provision as contract clains, Tex.

The court in Villegas was interpreting Tex. Civ. Stat. art.
5526 (Vernon 1925), which, in the current codification, is 8§
16. 003.
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Cv. Prac. & Rem Code 8§ 16.004(a)(3). |In fact, as cited supra,
the Texas Suprene Court has recently re-affirmed its (al so recent)
hol ding that a different provision, Tex. Cv. Prac. & Rem Code §
16.003(a), with a twd-year |limtations period, applies to unjust
enrichnent clains. Horwood, 58 S.W3d at 737; HECl, 982 S. W2d at
885. 1®

Now t hat we have established the correct limtations period,
we nust determ ne when this period started, and whether it ended
before June 28, 2001, the date this suit was filed. |In determ ning
when clainms accrue, Texas follows the “legal injury” test, under
which “[a] cause of action generally accrues, and the statute of

limtations begins to run, when facts cone into existence that

aut horize a claimant to seek a judicial renedy.” Johnson & Hi ggins

of Texas, Inc. v. Kenneco Energy, Inc., 962 S.W2d 507, 514 (Tex.

1998) .1 The legal injury here arose when Wal-Mart received the

5Sinms’ attenpts to distinguish Horwood and HECI lack merit.
Sinms argues that HEC was governed by the portion of 8§ 16.003(a)
relating to property damage (the facts of the case included damage
to an oil reservoir), and that Horwood’'s affirmation of HECQ is
dicta in that the case was ultinmately decided on a waiver of the

limtations defense. Both these contentions are belied by the
plain text of the respective decisions. HEC, 982 S.W2d at 885
(“[A] two-year statute of limtations [bars a] claim for unjust
enrichnment.”); Horwood, 58 SSW3d at 737 (“"HEQl . . . noted that a

two-year statute governed unjust enrichnent clains.”).

8See also S.V. v. RV., 933 SSW2d 1, 4 (Tex. 1996) (claim
accrues when “a wongful act causes sone legal injury, even if the
fact of injury is not discovered until later, and even if all
resul ti ng damages have not yet occurred”). This test is prem sed
on Texas policies so powerful that the fact that even a legitinate
claimis precluded “is not reason enough to justify a judicia
exception to the statute.” Robinson v. Waver, 550 S.W2d 18, 20
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proceeds of the illegal policy, as this is when WAl -Mart received
funds that should have gone to Sins’ estate -- and when the
appropriate remedy (a constructive trust) arises.?

The limtations period on Sins’ claim would therefore have
ended two years after Wal-Mart received the policy proceeds from
its insurer. VWl -Mart has failed to produce facts, however, to
show that the statute of limtations had run when this suit was
filed; it failed to produce the date -- beyond a bare contention
that it was at sonme point in 1999 -- when it received the noney.
And limtations is a defense that nust be pled and proven by the
party asserting it to the sane standard as a substantive claim
Fed. R Cv. P. 8(c), which in this case is the summary judgnent
st andard. 18 Wal -Mart may or may not have received the policy
proceeds nore than two years before June 28, 2001, but Wal -Mart has
not provi ded any evidence of this.

In short, Wal-Mart has failed to carry its burden of proof.
The district court thus did not err in denying Wal-Mart summary

judgnent on the limtations defense, and its ruling on this issue

i s AFFI RVED
[ 11
(Tex. 1977).
7See di scussion at conclusion of Part I1-B, supra.

8Summary judgnent is proper where the pleadings and sumary
j udgnent evi dence present no genuine i ssue of material fact and the
moving party is entitled to judgnent as a matter of law. Fed. R
Cv. P. 56(c); Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).
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For the foregoi ng reasons, Wal-Mart’s notion to certify to the
Texas Suprene Court is DENIED, the rulings of the district court
are AFFIRVED, and this case is REMANDED for proceedings not
i nconsistent with this opinion.

MOTI ON TO CERTI FY DEN ED; AFFI RVED AND REMANDED.
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